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MEMORANDUM OPI NI ON

Plaintiff Northwest Coalition for Alternatives to
Pesticides (“NCAP”) sues the Environmental Protection Agency
(“EPA”) pursuant to the Freedom of Information Act (“FOA”"), 5
US C 8 552. Plaintiff seeks production of docunents
responsive to an April 18, 1997 request for copies of
substanti ati on comments submtted by five conpanies.

Plaintiff clains that EPA's failure to fully respond to its
FO A request, and its delay in responding, is a violation of
FOA Plaintiff also contends that the EPA regul ation,
pursuant to which the agency withheld a substantiation letter
responsive to NCAP's April 18, 1997 request, violates FO A and

the Adm nistrative Procedure Act ("APA"), 5 U S.C. § 706.



Pendi ng before the Court are the parties' cross notions
for summary judgnment. Defendant argues that NCAP' s clai mthat
it did not produce docunents responsive to the April 18, 1997
request is noot. |In the alternative, defendant nmaintains that
it has fully conplied with FOA in responding to NCAP' s Apri
18, 1997 request. Wth respect to NCAP' s APA challenge to the
agency's regulation, 40 C.F. R 8§ 2.208(c), defendant contends
that the regulation does not conflict with FOA and is
justified by a need to "insure the efficient and effective
operation of a governnent program"™ Def.'s Mt. at 2.
Plaintiff contends that EPA has never fully responded to its
April 18, 1997 request, that any dispute regarding the
agency's response to that FO A request is not noot, and that
the EPA violated the APA by failing to respond to NCAP' s
adm ni strative appeal within the tine required by FO A
Plaintiff maintains that 40 CF. R 8 2.208(c) violates FO A by
creating a bl anket exception for information otherw se subject
to disclosure under FO A, For the foregoing reasons, the
Court enters summary judgment for plaintiff and agai nst

def endant .



Backgr ound

A. Statutory and Regul atory Franmewor k

FO A requires federal agencies to disclose records to any
person upon request, unless those records fall within certain
statutory exenptions. 5 U S.C. 8 552(a)(3). |If a docunent
contains exenpt information, the agency is obligated to
rel ease “any reasonably segregabl e portion” after deletion of
t he nondi scl osabl e portions. 1d. 8 552(b).

Exenption 4 permts federal agencies to withhold from
di scl osure “trade secrets and comrercial or financial
i nformati on obtained froma person and privil eged or
confidential.” 5 U S.C. 8 552(b)(4). The exenption protects
“two categories of information in agency records: (1) trade
secrets; and (2) confidential comrercial information.”

Nort hwest Coalition for Alternatives to Pesticides v. Browner,
941 F. Supp. 197, 201 (D.D.C. 1996).

I n 1985, the EPA enacted regul ations concerning the
treatment of comments submtted by business. The regulation
at issue in the instant litigation, 40 C.F. R 8§ 2.205(c),
provi des:

Confidential treatnment of comments from business.

If information submtted to EPA by a business as

part of its coments under this section pertains to

the business's claim is not otherw se processed by
EPA, and is narked when received in accordance with



§ 2.203(b), it will be regarded by EPA as

entitled to confidential treatnent and will not be

di scl osed by EPA wi thout the business's consent,

unless its disclosure is duly ordered by a Federal

court, notw thstanding others provisions of the

subpart to the contrary.

B. Procedural History

NCAP is a nonprofit educational and research organi zation
wi th approxi mtely 2000 nmenbers. NCAP di ssem nates
i nformati on about the risks associated with pesticide use and
suggesting alternatives to pesticides. The organization’s
staff regularly participates in the adm nistrative process and
requests w thheld records.

On Novenber 8, 1996, NCAP submitted a FO A request to the
EPA seeking confidential statenents of fornmula (“CSF s”) for
si X herbicides manufactured by Uniroyal Chem cal Conpany
(“Uniroyal”). See Pl.”s Mot., Ex. A. On February 13, 1997,
t he EPA provided a partial response to NCAP s request. Prior
to responding to NCAP s request, the EPA notified Uniroyal of
NCAP' s request pursuant to 40 CF. R § 2.204(d)(1)(i). The
purpose of this notification was to provide Uniroyal with an
opportunity to claimthat the requested information was
confidential.

The EPA's response to NCAP' s request included a |ist of

only those pesticide ingredients not clained to be



confidential by Uniroyal. The EPA did not disclose any of the
requested CSFs. In denying plaintiff’s request, the EPA
relied upon a “substantiation” letter that Uniroyal had
submtted, in which the conpany clained that the requested
CSFs contai ned confidential information. See Pl.’s Mt., EX.
B.

On April 18, 1997, NCAP submtted a second FO A request
to the EPA. See Pl.’s Mdt., Ex. C. This request sought
copies of all correspondence with Uniroyal regarding the
requi renent that Uniroyal substantiate its clainms of
confidentiality under 40 CF. R 8§ 2.208. Specifically, the
request asked for “the substantiation comments subnmtted by
five conpanies in response to [the EPA s] request for
confidential statenments of fornula.” On May 2, 1997, Linda
Travers, Director of Information Resources and Services
Di vision of the Ofice of Pesticide Prograns, responded to the
NCAP FO A request. This letter was received by NCAP on My
14, 1997. See Pl.’s Mot., Ex. D. Ms. Travers’ letter
i ndi cated that the EPA refused to release the CSF's in their
entirety. The EPA clainmed that Uniroyal’'s “substantiation
letter” satisfied the criteria set forth in 40 C.F. R § 2.208,
and was therefore “exenpt from disclosure” under FOA s

Exenpti on 4.



Ms. Travers’ letter stated that the EPA had determ ned
t hat Uniroyal s correspondence was confidential because it was
submtted in response to an EPA inquiry about a FO A request,
t he correspondence was claimed to be confidential inits
entirety, was marked confidential and was not previously
possessed by EPA. The letter also provided that, if NCAP
wi shed to appeal the agency’s decision, it nust file an appea
with the EPA's FO A officer within thirty days.

On May 4, 1992, Douglas D. Canpt, Director of the Ofice
of Pesticide Program at the EPA, responded to NCAP's April 18,
1997 FO A request. M. Canpt provided several “substantiation
comments” that were not clainmed to be confidential under 40
C.F.R 8 2.205(c). See Pl.s’ Mt., Ex. G

On June 9, 1997, an attorney for NCAP filed an appeal
with the EPA's FO A officer. See Pl.’s Mdt., Ex. E. On
Sept enber 30, 1998, an attorney for NCAP sent the FO A officer
a letter of intent to sue. The letter stated that over a year
had passed in which the EPA had failed to respond to NCAP' s
adm ni strative appeal. The letter indicated that NCAP woul d
file a civil action in this Court if the EPA did not respond
to NCAP's appeal within two weeks. On February 23, 1999, NCAP
filed a conplaint in this Court. The conplaint alleges that

the EPA violated FO A and the APA by refusing to disclose non-



exenpt records and by failing to respond to an appeal within
20 days. Conpl. 1Y 1-2. The conplaint also alleges that 40
C.F.R 8 2.205(c) inproperly exenpts a class of records from
FO A that are not legally entitled to exenpti on under FO A
ld. T 3.

On June 23, 1999, Richard D. Wiss, counsel for Uniroyal,
sent a copy of a February 7, 1997 letter to Carrie Stilwell,
attorney for NCAP. See Pl.’s Mot., Ex. HH The letter, froma
Uniroyal attorney to an EPA enpl oyee, was witten in
connection with NCAP s first FO A request. The copy provided
to Ms. Stillwell had been redacted. M. Weiss explained that
the redactions were nade in order “to preserve the
confidentiality of those conponents that conprom se Uniroyal’s
confidential business information.” Id.

Al so on June 23, 1999, the parties noved for a stay of
proceedings in order to permt the EPA to submt for
publication in the Federal Register a notice of a proposed
rul emaki ng that would withdraw 40 C.F. R 8§ 2.205(c). See
Joint Mot. to Stay Proceedings, filed June 23, 1999. The
joint notion provided that the EPA would apply its best
efforts to ensure that the revised regulation was submtted
for publication in the Federal Register within 90 days of the

cl ose of the coment period. Id. at 1-2.



The comrent period for the EPA’'s proposed regul ation
ended on Cctober 20, 2000. NCAP nmoved to dissolve the stay of
proceedi ngs on March 12, 2002. This Court lifted the stay of
proceedi ngs on May 10, 2002. To date, the revised regulation

has not been published in the Federal Register.

1. Anal ysi s

A St andard of Review

The legality of 40 C.F. R 8§ 2.205(c), and the EPA s
reliance on the regulation in its decision to withhold the
information requested by NCAP, are subject to de novo review.
See 5 U . S.C. § 552(a)(4)(B); Hayden v. Nat’'|l Security
Agency/ Central Security Serv., 608 F.2d 1381, 1384 (D.C. Cir.
1979) .

Sunmary judgnent should be granted pursuant to Fed. R
Civ. P. 56 only if no genuine issues of material fact exist
and the noving party is entitled to judgnent as a matter of
law. Celotex Corp. v. Catrett, 477 U S. 317, 322, 106 S. Ct
2548 (1986). In ruling upon a notion for summary judgnment,
the Court nust view the evidence in the light nost favorable
to the nonnoving party. Matsushita Elec. Indus. Co. v. Zenith
Radi o Corp., 475 U. S. 574, 587, 106 S. Ct. 1348 (1986); Bayer

v. United States Dep't of Treasury, 956 F.2d 330, 333 (D.C

8



Cir. 1992).

In a suit brought to conpel production pursuant to FO A,
where there are cross-notions for summary judgment, an agency
is entitled to sunmary judgnment “if no material facts are in
di spute and if it denonstrates ‘that each docunent that falls
within the class requested either has been produced ... or is

whol |y exenpt fromthe Act’s inspection requirenents.
Students Agai nst Genocide v. U. S. Dep’'t of State, 257 F.3d

828, 833 (D.C. Cir. 2001) (quoting Goland v. CIA 607 F.2d

339, 352 (D.C. Cir. 1978)); see Billington v. United States
Dep’t of Justice, 233 F.3d 581, 583-84 (D.C. Cir. 2000). On
the other hand, summary judgnent is appropriate for a FO A
plaintiff when the requested material, “even on the agency’'s
version of the facts, falls outside the proffered exenption.”
Petroleum Inf. Corp. v. United States Dep’'t of Interior, 976
F.2d 1429, 1433 (D.C. Cir. 1992). The EPA bears the burden
of showing that the withheld information qualifies for an
exenption fromdisclosure, and that the information is in fact
trade secret or confidential commercial information. See

Nat’' | Parks v. Kleppe, 547 F.2d 673, 679 n.20 (D.C. Cir. 1976)
(“The party seeking to avoid disclosure bears the burden of
proving that the circunstances justify nondisclosure.”). The

cross-nmotions for summary judgnent pendi ng before the Court

9



present no genuinely disputed material facts that would

precl ude sunmary judgnent.

B. Plaintiff's April 18, 1997 FO A Request

On April 18, 1997, plaintiff filed a FO A request with
t he EPA that sought copies of “the substantiation comments
submtted by five conpanies in response to [the EPA s] request
for confidential statenents of fornmula.” On May 2, 1997,
Li nda Travers, Director of Information Resources and Services
Di vision of the Ofice of Pesticide Prograns, informed NCAP
that the EPA refused to rel ease the Uniroyal substantiation
letter in its entirety because the letter satisfied the
criteria set forth in 40 CF.R § 2.208, and was, therefore,
“exenpt from disclosure” under FO A's Exenption 4.

Def endant nakes two interrel ated argunments. First,
def endant argues that plaintiff’s April 18, 1997 FO A request
was rendered nmoot by Uniroyal’s provision of its
substantiation |etter to NCAP on June 23, 1999. Second, the
agency contends that it has fully conplied with FOA. For the
foregoi ng reasons, the Court finds that, while defendant has
clearly attenpted to noot the instant controversy, it is not
quite nmoot, and the agency has not fully conplied with the

requi renments of FO A

10



The agency’s nenorandum in support of its notion for
sunmary judgnent states:

Here, EPA has conplied with [the requirenment that it
provi de segregable information]. NCAP has been
provi ded a copy of all non-exenpt information in the
Uni royal substantiation letter. Only information
exenpt from di sclosure ...was redacted. ...Therefore,

t he Agency has wi thheld from NCAP only the specific
portions of information responsive to its FO A

request [of April .] that were properly determ ned
by the Agency to be entitled from disclosure
pursuant to Exenption 4 of the FOA. ... As such

t he EPA has provided all reasonably segregable

i nformation, has satisfied its burden under

Exenption 4, and should be awarded summary | udgnent

with respect to Plaintiff’s FO A claim
Def.’s Mot. at 10-11.

These representations are m sl eading at best. As
def endant’ s own decl arati on avers, Uniroyal, and not the EPA,
provi ded NCAP with a redacted version of its substantiation
letter. See Friedrich Decl. § 11. Nothing in defendant's
decl aration attached to defendant's notion for summary
j udgnment suggests that the EPA made an i ndependent
determ nati on of whether information contained in the
substantiation letter was entitled to an exenpti on under
Exenption 4. Furthernore, nothing in the Friedrich
decl arati ons supports the agency’ s statenent that it “provided

all reasonably segregable information” that was responsive to

NCAP's April 18, 1997 FO A request.

11



Al most a year and a half after plaintiff's April 1997
request, and in response to NCAPs first FO A request, M.
Friedrich nade a determ nation that Exenption 4 of the FO A
applies to the common chem cal names and CAS nunbers of the
Ssi X herbicides’ inert ingredients. Friedrich Decl. { 13.
This determ nati on was based on the finding of a direct
rel ati onship between the requested i nformation and the
producti ve process of the herbicide products. On Decenber 5,
2001, M. Friedrich informed NCAP that the EPA had determ ned
t he common chem cal names and CAS nunbers of the inert
i ngredients clainmed by Uniroyal as confident to be
confidential comrercial information. 1d. 14. Apparently, the
EPA never produced docunments responsive to plaintiff’s April
18, 1997 FO A request.

Plaintiff argues that Uniroyal’s voluntary provision of
t he substantiation letter, with its own redactions, does not
relieve the EPA of an obligation to respond to plaintiff’s
request. The Court agrees. However, plaintiff's opposition
menor andum hi ghli ghted the fact that Uniroyal had redacted
nore than “common chem cal nanmes and CAS nunbers” for inert
ingredients fromthe substantiation letter. See Pl.’ s Opp'n
at 8 (describing redactions of financial information). In

response to this observation, on August 21, 2002, M.

12



Friedrich nade a supplenmental determ nation that the financial
information that was withheld by Uniroyal fromthe
substantiation letter was subject to w thhol ding under
Exenption 4.

Neither M. Friedrich's first declaration, nor his August
21, 2002 suppl enental declaration, states that his Novenber
29, 2001 letter was intended to respond to both FO A requests.
In M. Friedrich's August 21, 2002 determ nation letter, he
states, for the first tinme, that his Novenber 29, 2001 letter
contained a determ nation that was "responsive to both of
NCAP's FO A requests."” However, nowhere does M. Friedrich
state that he has made a determ nation that the only
redacti ons nmade by Uniroyal of its substantiation letter were
the CAS nunbers and inert ingredient identities and the
financial information covered by his August 21, 2002
determ nation letter

1. Moot ness

The Court finds no evidence that the EPA has fully
reviewed the redactions made by Uniroyal of its substantiation
letter. As such, a live controversy exists between the
parties, and the Court cannot determ ne that the EPA has
conplied with FOA It my well be the case that the

redacti ons nmade by Uniroyal cover only that information which

13



is the subject of M. Friedrich's two determ nation letters.
However, neither the determ nation letters, nor M.
Friedrich's declarations, state that this is the case.
Accordingly, the Court has no record evidence that the EPA has
reviewed Uniroyal's redactions and made an i ndependent
determ nation that only information properly subject to
Exenption 4 has been withheld fromplaintiff.

2. FO A Compl i ance

FO A requires federal agencies to conply with requests to
make records available to the public, unless the requested
records fall within one or nore of nine categories of exenpt
material. 1d. 8 552(a),(b). In its notion for sunmary
judgnent, the EPA clains that the material redacted by
Uniroyal fromits substantiation letter is properly wthheld
as confidential commercial information under Exenption 4 of
FO A1

However, as previously explained, the Court finds no
evi dence that the EPA has made an i ndependent assessnent

regardi ng the scope of Uniroyal's redactions. Accordingly,

! “Commercial information, is ‘confidential’ for purposes of FO A

exenmption 4 if disclosure is likely to cause substantial harmto the
conpetitive position of the person fromwhich the informati on was obtai ned.”
NCAP v. Browner, 941 F. Supp. at 202. The burden lies upon the party seeking
to avoid disclosure to demonstrate the presence of “actual conpetition,” and
“a likelihood of substantial conpetitive injury.” 1Id

14



the Court cannot find that the EPA has conplied with its
obligations under FOA  The Court will not proceed to

consi der whet her the redactions of financial figures and of
common chem cal names and CAS nunbers for inert ingredients
wer e proper under Exenption 4. To do so in the absence of a
decl aration fromthe EPA that it has reviewed the Uniroyal
substantiation letter and determ ned that the information
redacted by Uniroyal is properly withheld would be premature.
Until such a determnation is made by the EPA, the Court
cannot find that the agency has conplied with its obligation
to disclose “any reasonably segregable portion” of a docunent
response to a FO A request after deletion of the
nondi scl osabl e portions. 5 U S.C. 8§ 552(b). | ndeed,

not hing in the August 21, 2002 determ nation letter indicates
that the EPA nmade a determnm nation of which severable portions
of the substantiation |letter were responsive to plaintiff's

April 18, 1997 request and subject to disclosure.

C. 40 C.F.R § 2.205(c)

Plaintiff challenges the EPA's regulation, 40 CF. R 8
2.205(c), as “arbitrary, capricious, an abuse of discretion,
or otherw se not in accordance with law,” in violation of the

APA. 52 U S.C § 706(2)(a). 40 C.F.R 8 2.205(c) provides:

15



Confidential treatnent of comments from busi ness.

If information submtted to EPA by a business as

part of its coments under this section pertains to

the business’s claim is not otherw se possessed by

EPA, and is marked when received in accordance with

section 2.203(b), it will be regarded by EPA as

entitled to confidential treatnent and will not be

di scl osed by EPA without the business’ s consent,

unless its disclosure is duly ordered by a Federal

court, notw thstandi ng other provisions of the

subpart to the contrary.
40 C.F.R 8 2.205(c).?2

While Ms. Travers' letter stated that the substantiation
letter was withheld because it met the criteria set forth in
40 C.F. R 8 2.205(c), the subsequent agency "determ nations”
al beit inconplete — have relied exclusively on Exenption 4,

and not on the regulation. 1In Wbb v. Departnent of Health
and Human Services, the D.C. Circuit found that a controversy
was not ripe for judicial review where, due to a conpany's
rel ease of information responsive to a FO A request, the
request had been rendered noot. 696 F.2d 101, 106 (D.C. Cir
1982). The court evaluated the "'fitness of the issues for
judicial decision'" and the "'hardship to the parties of

wi t hhol di ng court consideration.'" 1d. (quoting Abbott Labs.

v. Gardner, 387 U.S. 136, 87 S. Ct. 1507 (1967)).

2 40 CF. R 8§ 2.203(b) describes the nethod by which a business
submitting information to EPA nay mark its information in order to assert a
busi ness confidentiality claimcovering the information.

16



Here, the evidence before the Court does not support a
finding that the EPA relied on 40 C.F.R § 2.205(c) in making
its determ nations regarding plaintiff's April 1997 FO A
request. Rather, the agency's consideration of plaintiff's
FO A request subsequent to Ms. Travers' letter, such as it has
been, appears to be based solely on Exenption 4. See
Freidrich Decl.; Freidrich Supp. Decl. The Court is
reluctant to consider the legality of any agency regul ation
where the record suggests that the regulation may not have
formed the basis for the agency action under review.?3
Further, as in Webb, it appears that the only hardship faced
by plaintiff as a result of delaying judicial review of the
legality of 40 CF.R 8 2.205(c) "is the burden of having to
file another suit.” 696 F.2d at 107. Thus, "unless the
interest in postponing judicial reviewis outweighed by the
resultant hardship to" NCAP, review is properly delayed. 1d.

Plaintiff contends that, because 40 C.F.R 8§ 2.205(c)
remains in effect, the case presents an issue that is capable
of repetition yet evades review. See Pl.’s Mdt. at 5 n.1
(citing Webb, 696 F.2d at 107-08). In Webb, the FO A

requester cited to five |lawsuits wherein the federal agency

3 In expressing this reluctance, the Court in no way indicates its

evaluation of the merits of plaintiff's challenge to 40 CF. R § 2.205(c).
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had rel eased information prior to judicial decision on the
merits, thus nooting FO A chal l enges. See 696 F.2d at 108
n.47. Yet, the Crcuit considered this to be insufficient

evi dence of an issue capable of repetition yet evading review.
ld. Rather, the Circuit noted that judicial review would be
avai lable if and when a FO A requester was denied the ful
relief sought. 1d. at 108.

Here, plaintiff has sinply stated in a conclusory nmanner
that the EPA's use of the regulation constitutes a | egal issue
that will recur and yet evade judicial consideration. Unlike
the FO A requester in Wbb, plaintiff does not point to a
hi story of EPA reliance on this regulation; nor does plaintiff
suggest that the EPA regularly denies access to docunents
pursuant to 40 C.F. R 8§ 2.205(c), while |ater naking
i ndi vidualized determ nations under Exenption 4. In short,
there is nothing before the Court that woul d persuade it that
the EPA's use of 40 C.F.R 8§ 2.205(c) presents a |legal issue
that will evade judicial review. Accordingly, the Court finds
that plaintiff's challenge to 40 CF. R § 2.205(c) is not ripe
at this point for judicial review

D. Remand

The adm nistrative record supporting this FO A dispute

| eaves nmuch to desire. Wiile the common remedy in a FO A

18



action is to require disclosure of material inproperly

wi thheld, in the instant case the Court is not in a position
to eval uate whet her the agency has nade wi t hhol di ng

determ nations for all of the information at issue. |ndeed,
the Court has found it inpossible to determ ne whether the EPA
made an i ndependent determ nation regardi ng disclosure of
severabl e portions of the Uniroyal substantiation letter.

Thus, while the Court finds that the EPA has viol ated
FO A by failing to determ ne whet her severable portions of the
Uni royal substantiation |letter existed and should be disclosed
to plaintiff, the Court nmust craft an appropriate renedy for
this violation. The D.C. Circuit has expl ained:

Agency decisions to release information in
conpliance with a FO A request are infornmal

adj udi cations. ... A court cannot, however, properly
perform such review unl ess the agency has expl ai ned
the reasons for its decision. ... If the court

supplied the explanation, it would be perform ng the
agency's function rather than review ng the agency's
decision. ... [T]he agency therefore must produce an
adm ni strative record that delineates the path by
which it reached its decision. ... When the agency
has not done so, the proper course is to vacate and
remand for an explanation. ... These principles
control our decision here.

Reliance Electric Co. v. Consuner Product Safety Comm n, 924

F.2d 274, 277 (D.C. Cir. 1991) (internal citations and
gquotations omtted) (considering a reverse-FO A action). In

keeping with this precedent, the Court will remand the instant

19



matter to the EPA for a determ nation of whether all of the
information redacted by Uniroyal fromits substantiation
letter is properly withheld under FO A Further, the EPA
shall identify the basis for its conclusion that the redacted
information is properly w thhel d.
Concl usi on

The Court has carefully considered the parties' cross
notions for summary judgnment, the responses and replies
thereto, the entire record herein, and the applicable
statutory and case law. The Court holds that plaintiff NCAP
is entitled to sunmary judgnent on its claimthat the EPA
violated FOA in failing to provide an adequate response to
NCAP's April 1997 FO A request. The Court remands this case
to the EPA for an appropriate explanation of whether the
agency has determned that all of the information redacted by
Uniroyal fromits substantiation letter is properly wthheld
under FO A. The Court further holds that plaintiff's claim
that 40 CF.R 8§ 2.205(c) is “arbitrary, capricious, an abuse
of discretion, or otherw se not in accordance with law,” in
violation of the APA is not ripe for judicial review

An appropriate Order acconpanies this Menmorandum Opi ni on.
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UNI TED STATES DI STRI CT JUDGE
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Notice to:

Lynne Bernabei, Esquire
Debra Susan Katz, Esquire
Ari M Wl kenfeld, Esquire
Ber nabei & Katz

1773 T Street, N W
Washi ngt on, DC 20009

M chael Axline, Esquire

Heat her Brinton, Esquire

West ern Environnental Law Center
1216 Lincoln Street

Eugene, OR 97401

Mark E. Nagle, Esquire

Kennet h Leonard Wainstein, Esquire
Brian J. Sonfield, Esquire

Assi stant United States Attorney
555 Fourth Street, N W

Washi ngton, D.C. 20001
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

)
NORTHWEST COALI TI ON FOR )
ALTERNATI VES TO PESTI CI DES, )
)
Plaintiff, )
)
V. )Civ. Action No. 99-0437 (EGS)
) [ 39-1][40-1]
ENVI RONMVENTAL PROTECTI ON )
AGENCY, )
)
Def endant . )
)
ORDER

Upon careful consideration of the parties' cross notions
for summary judgment, the responses, replies and sur-reply
thereto, the entire record herein, and the applicable
statutory and case |aw, and for the reasons stated in the
Mermor andum Opi ni on docketed this same day, it is by the Court
her eby

ORDERED that plaintiff's notion for summary judgment [ 39]
is GRANTED in part and defendant's notion for summary judgnment
[40] is DENIED in part with respect to plaintiff's claimthat
defendant's response to plaintiff's April 18, 1997 FO A
request violated FOA;, and it is

FURTHER ORDERED t hat defendant's notion for summary
judgment [40] is GRANTED in part and plaintiff's notion for

sunmary judgnment [39] is DENIED in part with respect to



plaintiff's claimthat 40 C.F. R 8§ 2.205(c) is “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law,” in violation of the Adm nistrative
Procedure Act, 5 U.S.C. 8§ 706; and it is

FURTHER ORDERED that this case is REMANDED to the
def endant agency for an expl anati on of whether the agency has
determ ned that all of the information redacted by Uniroyal
fromits substantiation letter is properly w thheld under
FO A. This explanation shall be provided to the Court by no
| ater than June 30, 2003; and it is

FURTHER ORDERED t hat this case shall be taken off the

active cal endar of the Court.
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Lynne Bernabei, Esquire
Debra Susan Katz, Esquire
Ari M Wl kenfeld, Esquire
Ber nabei & Katz

1773 T Street, N W
Washi ngt on, DC 20009

M chael Axline, Esquire

Heat her Brinton, Esquire

West ern Environnental Law Center
1216 Lincoln Street

Eugene, OR 97401

Mark E. Nagle, Esquire

Kennet h Leonard Wainstein, Esquire
Brian J. Sonfield, Esquire

Assi stant United States Attorney
555 Fourth Street, N W

Washi ngton, D.C. 20001



